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Another Tool for the Police? 


The Attorney General has asked Congress to 
provide federal law enforcement officers with what 
he calls “a useful new tool for the investigation of 
criminal activity.” This tool would empower the 
police, armed with a court order, to require any- 
one suspected of a crime “to submit to nontesti- 
monial identification procedures.” The identifica- 
tion would include “fingerprints, palmprints, foot- 
prints, measurements, blood specimens, mine 
specimens, saliva specimens, hair samples, hand- 
writing exemplars, voice samples, photographs and 
lineups.” Whew! 

That these would be useful to the police seems 
beyond question; it is always more convenient to 
have evidence brought in on a silver platter than 
to be obliged to go out and collect it. That the 
furnishing of these forms of identification would 
be onerous to innocent persons must be equally 
evident upon a mere recital of the roster. The one 
consideration has to be weighed against the other. 

Ordinarily, a suspect may be subjected to such 
identification procedures only after he has been 
validly arrested; and he may be arrested, the 
Fourth Amendment says, only if there is “probable 
cause” to believe him guilty of a crime. Under the 
Attorney General’s proposal, the court order re- 
quiring “identification procedures” could be issued 
on the basis of nothing more than “reasonable 
grounds to suspect” that a person has committed 
an offense. This sounds to us very much like the 
“arrests for investigation” which used to be such 
a commonplace of police work and which were 
found to be constitutionally invalid and supposedly 
abandoned a few years ago. 

The Attorney General’s proposal grows out of 
some dicta in a Supreme Court opinion by Mr. 
Justice Brennan last year. Overturning a rape con- 
viction because it was based upon fingerprint 
identification obtained through an arrest without 
probable cause, the court remarked that “we have 
no occasion in this case, however, to determine 
whether the requirements of the Fourth Amend- 
ment could be met by narrowly circumscribed pro- 
cedures for obtaining, during the course of a 
criminal investigation, the , fingerprints of indi- 
viduals for whom there is no probable cause to 
arrest.” 

The Attorney General has enlarged that slight 
intimation into a wholesale invitation. Give him. a 
fingerprint, it would seem, and he will take a whole 
body. What he seems entirely to have ignored, 
however, is the demand for “narrowly circum- 
scribed procedures.” Is the suspect to be allowed a 


lawyer during the “identification?” Is a require- 
ment to contribute to the procedure by, say, speak- 
ing or offering a sample of handwriting to be re- 
garded as no different from fingerprinting and as 
entailing no element of seU-incrimination? The 
Attorney General says that the suspect will be un- 
der no legal obligation to submit to any interroga- 
tion or to make any statement during the period 
of his appearance. But the police would be more 
than human if they did not, in such circumstances, 
“encourage” a suspect to ease his mind of guilt. 
Would such admissions be admissible as evidence? 
Can we be confident that when suspects are 
rounded up more or less at random and put into 
the custody of the police there will be no return' 
to third degree methods of investigation? 

We think the Attorney General is overweighting 
the scales of justice with police tools. He has got- 
ten, or appears about to get, authorization from 
an agitated Congress— constitutionally question- 
able but authorization nonetheless— to tap tele- 
phones, bug bedrooms, break into houses without 
knocking, put people into lineups and interrogate 
them in police stations without lawyers. Let us 
catch our breath for a moment and see how these 
tools work. It may be that a statute to permit the 
fingerprinting of suspects can be sharpened in such 
a way as to serve a real law enforcement need 
without empowering the police to push people 
around incontinently. But this is not such an in- 
strument. 

Oppression usually has innocent .origins. It grows 
out of small sacrifices of principle, out of seem- 
ingly slight relaxations of ancient rules. It is as 
difficult to discern the development of police 
supremacy in well-meant law enforcement short- 
cuts as to discern an avalanche in- the accumula- 
tion of a few boulders and the silent slippage of 
a little snow on a mountainside in winter. Yet these 
elements can gather sudden momentum and irre- 
sistible force, sweeping aside in the end all the 
barriers contrived .to contain them. 

And this is why it seems imperative to challenge 
and scrutinize with unwearying persistence each 
assertion of a need for more official authority, each 
obeisance to expediency, each incursion into privacy 
undertaken in the name of safety. Power is in- 
evitably self-aggi’andizing; each grant of it serves 
as the justification of another until the accretion 
of seemingly harmless concessions produces a 
peril which there are no resources left to over- 
come. Law enforcement is certainly essential to a 
government of laws. But it would be folly to forget 
that the function of law is to assure liberty. 




